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t he Contestants;
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Labor, Ofice of the Solicitor, Dallas,
Texas, for the Respondent.

Bef or e: Judge Fel dman

This proceedi ng concerns a Notice of Contest filed
pursuant to Section 105 of the Federal M ne Safety and Heal th
Act of 1977 (the Act), 30 U.S.C. 0O 815. A hearing was con-
ducted on January 29, 1993, in Lake Charles, Louisiana, at
which Jerry lIke Harless (Harless), the Chief Executive Oficer
(CEO) of Jerry Ike Harless Towing, Inc. (Harless Tow ng), and
Harl ess, Inc., represented the contestant.(Footnote 1) Harless
stipul at ed

Harl ess Towi ng, which is involved with the dredgi ng of sand, and
Harl ess, Inc., which sells sand, gravel and |inmestone, will be
referred to collectively as the contestant. Although the subject
citation in this mtter was issued to Harless, Inc., it is
apparent that the issuing inspector was not familiar with the
distinction between the two corporate entities. The inspector's
confusion is understandable in view of Harless' failure to file
any identity reports with MSHA di stinguishing the corporations.
Mor eover, Harless' My 27, 1992, conpl ai nt seeking injunctive
relief and his July 20, 1992, Notice of Contest in this
proceedi ng were filed on behalf of both Harless Tow ng and
Harl ess, Inc. (Gov. Ex. 2). Finally, Chief Admnistrative Law
Judge Merlin's Septenber 4, 1992, Order of Assignnment in this
proceedi ng notes both corporations. Accordingly, at trial,
concl uded that although Harless, Inc., was cited as the operator
in the subject citation, MSHA's jurisdiction over Harless Tow ng
is also an appropriate issue for disposition in this proceeding.



(Tr. 141-143). Consequently, Counsel's posthearing assertion in
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on the record to ny jurisdiction to hear this matter (Tr. 20).
However, his stipulation concerning ny authority was not

an adm ssion that either corporation is engaged in m ning.
After the trial, Harless retained Mchael E. Roach as |ega
counsel. On April 15, 1993, Roach filed a sinultaneous notion
to appear and notion requesting an extension of time to file
post hearing briefs which was granted by Order dated April 19,
1993. The parties filed proposed findings and concl usi ons on
May 10, 1993.

As detailed bel ow, Harless Towi ng dredges sand fromthe
Cal casieu River. The sand is then transported by barge to a
dock |l ocation at Harless, Inc., where it is off-|oaded, stock-
piled and sold (Tr. 115). This contest proceedi ng concerns
the validity of Citation No. 3896905 that was issued to Harl ess
on May 19, 1992, for violation of 30 CF.R [0 56.1000, as a
result of his failure to notify the Mne Safety and Health
Adm ni stration (MSHA) of his comrencenent of nining
operations. (Footnote 2) The basic issue for determination is
whet her the activities of Harless Towi ng and/or Harless, Inc.
are subject to the jurisdiction of the Mne Act.

PRELI M NARY FI NDI NGS OF FACT

As indicated above, Jerry lke Harless is the CEO of Harl ess
Towi ng and Harless, Inc., which are closely held corporations
incorporated in the State of Louisiana. Hi s daughters, Jer
Green and Barbara Sout herl and, respectively, are the President
and Vice President of both corporations. Harless' wife, MIldred
VWhitney Harless, is the Secretary of both conpani es.

Har| ess Towi ng has been extracting sand fromthe riverbed
of the Calcasieu River four to six nmonths each year for the
| ast 30 years. The Calcasieu River is a navigabl e waterway
which flows into the Gulf of Mexico. Harless Tow ng, pursuant
fn. 1 (continued)
his proposed findings that Harless Towing is not a party in this
matter is without merit.

Section 56.1000 provides:
"The owner, operator, or person in charge of any netal
or nonnmetal mne shall notify the nearest Mne Safety and Health
Adm ni stration and Metal and Nonmetal M ne Safety and Health
Subdi strict O fice before starting operations, of the approxi mate

or actual date mine operation will comrence. The notification
shall include the mne name, |ocation, the conpany nane, mailing
address, person in charge, and whether operations will be

conti nuous or intermttent."
This notification is essential to the orderly adm nistration
and enforcenent of the M ne Act.
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to a United States Corps of Army Engineers permt, extracts
approxi mately 20,000 to 25,000 tons of sand per year. The
extracted material does not contain any coal

Harl ess Towi ng enpl oys between four and eight individuals
inits sand dredgi ng operation. During non-dredgi ng nonths
t hese enpl oyees work at Harless, Inc., perform ng such duties
as truck driving, l|oading and stockpiling. Harless Towi ng uses
a vessel, the "D/B Betsy," with dredgi ng machi nery situated
t hereupon and several barges in tow. The dredge hydraulically
suctions sand and sedinent fromthe river bottom along with
river water. The dredged material is then punped through a
system of piping, wherein an initial separation process takes
pl ace separating the sand fromthe bul kier material. The piping
then directs the sand and sedi ment onto a barge called the screen
barge. There, the material is punped through a 1/4 inch nesh
screen where remai ning debris is removed. Fromthe screen barge
the sand and water are punped through a chute or flune to another
barge, called the heart barge. On the heart barge, the sand is
further processed to separate sand fromthe remai ni ng water

The sand screening process continues during the period the
sand is conveyed by tug on the heart barge to one of two of
Harless, Inc.'s, off-loading term nals where cranes, owned and
operated by Harless, Inc., remove and stockpile the sand. The
tugboat operation is regulated by the United States Coast Guard.
Harless, Inc.'s main termnal is |located at Bayou D I nde Street,
approximately 20 miles down river fromthe dredging site.

Harl ess, Inc., sells the sand to individual and corporate
custonmers who are large industrial concerns such as Qccidenta
Petroleum Citgo Petroleum QOin and Gulf States Utilities.

The sand is used in a variety of ways including industrial use,
bui | di ng foundations, golf course sand traps and sand boxes.

In addition to river sand, Harless, Inc., also stockpiles and
sells linmestone aggregate, gravel, mason sand and concrete sand.
The |inmestone cones from Kentucky and M ssouri by barge and the
gravel is hauled fromvarious quarries north of Lake Charl es.
Sonetimes the gravel is delivered and someti mes Harl ess, Inc.
haul s the gravel by truck.

On May 12, 1992, MSHA Inspectors John Ramirez and Steve
Mont gomery arrived on the Bayou D Inde prenmi ses of Harless, Inc.
where they met Harl ess and his daughter, Barbara Southerl and.
They identified thenmsel ves and explained the | egal identity
reporting requirenments for mine operators contained in Section
56. 1000. Harl ess and Sout herl and questi oned whet her they were
subject to the Mne Act's jurisdiction. Ranmirez left the Lega
Identity Report (MSHA Form 2000-7) with them for conpletion
and obtained perm ssion to inspect Harless Towi ng's dredging
operation |located upstream Ramirez and Montgonery drove to
the dredging site where they inspected the dredge, including
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all nmoving conmponents on the engine, such as shafts and pul | eys.
They al so checked handrails and | ooked at the first aid kit

and fire extinguishers. They did not find any violations and
concl uded that the dredging site "was a clean operation.”

(Tr. 53).

Ram rez and Montgonmery returned to the Harless, Inc., site
on May 13, 1992, at which tine Harl ess and Sout herl and refused
to conplete the Legal ldentity Report because they believed that
they were not engaged in mning. No additional action was taken
by Ramirez in order to provide Harless with the opportunity to
consult an attorney. Ramirez returned on May 19, 1992, at which
time Harless again refused to conplete the mne registration
process. Consequently, Ramirez issued Citation No. 3896905 for
a violation of Section 56.1000 based upon Harless' failure to
noti fy MSHA before conmenci ng sand dredgi ng operations.

On May 22, 1992, Harless challenged MSHA's jurisdiction
by seeking injunctive relief in the United States District
Court for the Western District of Louisiana. Thereafter
Citation No. 3896905 was nodified on June 1, 1992, to extend
indefinitely the term nation date to allow Harless to pursue the
injunction. On July 15, 1992, The Honorable Edward F. Hunter
di sm ssed Harl ess' request for relief with the stipulation that
he be provided with the opportunity to pursue relief through the
M ne Act's administrative process. This brings us to the case
at bar.

FURTHER FI NDI NGS AND CONCLUSI ONS

Comerce | ssue

As a threshold matter, regardl ess of whether Harless is
engaged in mning, he argues that his conpanies are exenpt from
the jurisdiction of the Mne Act because they are not engaged
ininterstate commerce. The follow ng discussion fornmalizes
my bench decision that both corporate entities are engaged in
interstate conmerce as contenplated by the Act (Tr. 22-23).
Section 4 of the Mne Act, 30 U S.C. O 803, provides:

Each coal or other mine, the product of which enter
commerce, or the operations or products of which

af fect conmerce, and each operator of such m ne
and every mner in such mne shall be subject to
the provisions of this Act (enphasis added).

I n Cobbl estone, Ltd., 10 FMSHRC 731, 733 (June 1988),
Judge Cetti, citing Brennan v. OSHRC, 492 F.2d 1027 (2nd Cir
1974); U. S. v. Dye Construction Co., 510 F.2d 78, 83 (10th Cir
1975); Polish National Alliance v. NLRB, 322 U.S. 643 (1944);
and Godwin v. OSHRC, 540 F.2d 1013 (9th Cir. 1976), noted that
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t he phrase "which affect commerce" in Section 4 of the Mne

Act is consistent with Congress' intent to exercise its ful
constitutional authority under the comrerce cl ause. (Foot note 3)

Turning to the facts of this case, Harless Towi ng operates
a vessel under the jurisdiction of the U S. Coast CGuard in the
navi gabl e waters of the Calcasieu River in order to dredge and
transport sand under pernmt issued by the U S. Corps of Arny
Engi neers. These operational activities alone, w thout address-
ing the issue of the ultimate destination of the extracted sand,
af fect comrerce and give rise to Federal jurisdiction
Therefore, Harless Towing is clearly engaged in the requisite
activities that subject it to the jurisdiction of Section 4 of
the M ne Act.

Harl ess, Inc., sells the dredged sand it acquires from
Harl ess Towing to rmulti-national and national corporations such
as Cccidental Petroleum Citgo Petroleum din, Gulf States
Uilities and Pittsburgh Plate G ass Conpany. Harless testified
that the sand is delivered to custoners by truck. It is used to
manuf acture glass. |Its uses also include fill under roadways
and use as a construction material in foundations (Tr. 21-23).
It is obvious that the trucking of the sand and its use to sup-
port hi ghways, alone, affect commerce. Modreover, the interstate
activities of its custoners, e.g., Qulf States Utilities, provide
a basis for concluding that the sand sold by Harless, Inc.
enters or affects conmerce. Thus, Harless, Inc.'s business
activities also satisfy the conmerce criteria in Section 4 of
the Act. (Footnote 4)

M ni ng I ssue

Havi ng determ ned the conpani es are engaged in comerce,
the remaining issue is whether they are mne operators under the
Act. Section 3(h)(1) of the Act defines, in pertinent part,
"coal or other nine" as:

"Commerce" is defined in Section 3(b) of the Mne Act,
30 U.S.C. O 802(b) as:

"Trade, traffic, commerce, transportation or conmunication
anong the several states, or between a place in a state and any
pl ace outside thereof, or within the District of Colunbia, or a
possession of the United States, or between points within the
same state but through a point outside thereof."

4
Har| ess' testinony relied upon in his posthearing brief that,
"Qur sand -- | want to say 100 percent -- | wll say 99 percent
is sold right here in Calcasieu Parish", is not dispositive (Tr.

21). The local sale of a product does not establish that the
product does not ultimately enter or affect commerce.
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(A) an area of land fromwhich mnerals are extracted
in nonliquid formor, if inliquid form are extracted
wi th workers underground, (B) private ways and roads
appurtenant to such area, and (C) |ands, excavations,
under gr ound passageways, shafts, slopes, tunnels and
wor ki ngs, structures, facilities, equipnment, machines,
tools, or other property including inmpoundnents,
retention dans and tailings ponds, on the surface or
underground, used in, or to be used in, or resulting
from the work of extracting such mnerals fromtheir
natural deposits in nonliquid form or if in liquid
form w th workers underground, or used in, or to be
used in, the mlling of such mnerals, or the work of
preparing coal or other mnerals, and includes custom
coal preparation facilities (enphasis added).

30 U.S.C. 0O 802(h)(1).

In an attenpt to escape fromthe above statutory definition
Har|l ess asserts that sand is not a mineral. 1In the alternative,
he contends that the dredging of sand froma river bottomis
extraction of mnerals in liquid form The assertion that sand,
which is conmposed of quartz and other silica, is a non-mnera
is frivolous (Tr. 86). Harless' renmining contention that the
dredgi ng of sand froma riverbed is the extraction of a mnera
inliquid formis equally uninspiring.(Footnote 5) In this
regard, the United States Court of Appeals has held that the
operation of removing sand and gravel fromtheir natural deposits
is mning under Section 3(h)(1) of the Act. In fact, the Court
concluded that the operation of preparing sand by separating
wat er and other debris gives rise to Mne Act jurisdiction even
i f

The contestant's posthearing brief also cites the Louisiana
Civil Code to support its contention that it is not engaged in
m ning. Notwi thstanding the fact that the Louisiana Civil Code
is preenpted by the Mne Act, the provisions of this state
statute have nothing to do with the mine industry. What is on
point are Marshall v. Stoudt's Ferry Preparation Co.,

602 F.2d 589, (3d Cir. 1979) cert. denied, 444 U S. 1015 (1980)
and Fl eni ken's Sand and Gravel, Inc., 10 FMSHRC 1509 ( Novenber
1988). At ny request, copies of these cases were provided to
Harl ess by counsel for the Secretary. (Letter dated February 9,
1993, from Robert A. Gol dberg, Esq., to Jerry lke Harless).

These deci sions were sent to Harless to facilitate his conpliance
with nmy on-the-record statenent ordering the parties to compare
these cases to the current case in their posthearing briefs See
Tr. 152). The contestant's brief, however, fails to address

t hese cases.
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the extraction process is not performed by the operator
See Marshall v. Stoudt's Ferry Preparation Co., 602 F.2d
at 591-592. (Foot note 6)

Consistent with Stoudt's Ferry, MSHA routinely oversees
sand and gravel dredging operations. See, e.g., Louisa Sand and
Gravel Conpany, Inc., 11 FMSHRC 1820, 1823 (Septenber 1989);
Fl eni ken's Sand and Gravel, Inc., 10 FMSHRC at 1509. Thus, it is
evi dent that Harless Towi ng's extraction and preparation of sand
through its filtering process are activities covered by Section
3(h)(1) of the Mne Act. Therefore, Harless Tow ng's contest of
its obligation to conplete the required Legal ldentity Report as
requi red by Section 56.1000 of the regulations nust be di sm ssed.

Regardi ng Harless, Inc.'s status under the Act, it is clear
that the primary objective of this conpany is the comercia
sale of river sand extracted by Harless Tow ng, and the sal e of
gravel and linmestone that it purchases from suppliers. The sales
activities associated with these products also requires their
of f-1oadi ng, stockpiling and delivery. |In order to determine if
these activities should be construed as the "work of preparing
m neral s" under Section 3(h)(1) of the Act, it is inmportant to
determine if the subject activities are normally performed by the
operator. (Footnote 7) Although the work of preparing mnerals
can include activities such as |oading and storage, it is the
nature of the operations that is dispositive of the
jurisdictional issue. See AOiver M Elam Jr., Conmpany, 4 FMSHRC
5 (January 1982). In this case, the performance of these
functions is associated with sales rather than extraction and
preparation. Clearly, Harless, Inc.'s comercial endeavors with
respect to its gravel and linestone sales do not subject it to
the Mne Act. Simlarly, its storage and sale of sand shoul d not
provide Mne Act jurisdiction solely because it acquired the sand
fromHarl ess Towing, a distinct corporate entity with identica
ownershi p. Consequently, Harless, Inc.'s contest concerning its
responsibility to

Al t hough the sedi ment prepared by Stoudt's Ferry included a
burnabl e product "akin" to coal, the Court stated that the
sand and gravel preparation, alone, subjected the operator to
the Act's jurisdiction as a mneral preparation facility.
Stoudt's Ferry, 602 F.2d at 592.

The M ne Act defines preparation of coal but does not address
the nmeani ng of the preparation of "other nminerals.” Section 3(i)
of the Mne Act, 30 U S.C. O 802(i), defines the "work of
preparing coal" as:

"[ T] he breaking, crushing, sizing, cleaning, washing,
drying, mxing, storing, and |oading of bitum nous coal
lignite, or anthracite, and such other work of preparing coa
as is usually done by the operator of a coal m ne (enphasis
added) .
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regi ster pursuant to Section 56.1000 of the regulations is
grant ed.

As a final matter, at trial | noted that Harless
wi |l lingness to abide by MSHA s reporting requirenents if
he did not prevail in this proceeding would be a factor in
considering the appropriate civil penalty that should be
assessed. | also noted that Harless' conpletion of the
Legal ldentity Report form would not prejudice his right to
further appeal (Tr. 153-154). There is no justification for
del ayi ng i npl ementation of this decision in view of Stoudt's
Ferry and the absence of any irreparable harmto Harl ess Tow ng,
particularly in view of the |ack of any violations detected by
Ramirez. Finally, permtting any further delay in registration
woul d deny the enpl oyees of Harless Towi ng the protection
provi ded under the M ne Act.

ORDER

Accordingly, Citation No. 3896905 IS AFFI RMED with respect
to Jerry lke Harless Towi ng, Inc., and the subject contest IS
DI SM SSED. Jerry lke Harless Towing, Inc., IS ORDERED to file
the requisite Legal ldentity Report (MSHA Form 2000-7) in
accordance with Section 56.1000 of the regulations within 21 days
of the date of this decision. The contest of Harless Inc.
I'S GRANTED and Citation No. 3896905, as it applies to Harless,
Inc., |I'S VACATED. ( Foot note 8)

Jerol d Fel dman
Adm ni strative Law Judge

This decision, in effect, permts nodification of Citation No.
3896905 to include Harless Towing as well as Harless, Inc., as
the alleged operator. Harless is estopped fromobjecting to this
nodi fication since it was his failure to identify Harless Tow ng
as the corporation involved in dredging activities that
necessitates this action. Any other approach would pernit an
operator to conceal its identity froman inspector and then
assert that a citation for failure to register as a nine operator
is defective because the operator was not properly cited.

Mor eover, Harless can not claimthat he has been surprised or
ot herwi se prejudiced by this nodification. (See fn. 1, supra).
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Robert Gol dberg, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, 525 South Giffin Street,
Suite 501, Dallas, TX 75202 (Certified Mil)

Jerry |I. Harless, Jerry lIke Harless Tow ng, Inc.
2589 Bayou D I nde Road, Lake Charles, LA 70601
(Certified Mail)

Jerry |I. Harless, Harless, Inc., 2589 Bayou D | nde Road,
Lake Charles, LA 70601 (Certified Mil)

M chael E. Roach, Esq., 724 Moss Street, Post Ofice 1747,
Lake Charles, Louisiana 70601 (Certified Mil)

vy



